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The Protection of Human Rights in the Process of the Central

American Regional Integration

Guillermo Pérez-Cadalso Arias*

Article 25 of the 1992 Statute of the Central American Court of Justice (CClJ), that states
that the jurisdiction of the Central American Court does not extend to the area of human

rights, which belongs exclusively to the Inter-American Court of Human Rights, produces

several problems at the time of admission or not of cases that are submitted to the Regional

Court that are related to alleged human rights violations:
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The American Convention on Human Rights of 1969 in article 61 establishes that only State
Parties and the Inter-American Commission on Human Rights have the right to submit a case to
the decision of the Inter-American Court of Human Rights, and although its Article 44 anticipates
that any person or nongovernmental organization can submit petitions to said Inter-American
Commission, these can only refer to violations by States, which means that an individual cannot
present himself to the Commission or the Court if the violation of human rights is committed by

a body of the Central American Integration System (SICA).

. Community matter is not exempt from the presence of fundamental rights because when the

integration bodies issue rules that constitute Derivative Law they must have done so on the basis
of respect for human rights.

The Esquipulas Peace Accords I and Il elevated to the level of Community Law the principles that
grant rights to the social conglomerate that integrates the Central American Community, ensuring
particularly for citizens, community individualized rights, which are enforceable against the

actions of its Member States when they affect them by their decisions or actions.

Such being the case, ;which is the body that must then take control of the legality of the

acts of the institutions or States of the Community if they violate fundamental rights?

In the daily jurisdictional work of the CCJ we deal with realities such as:

* Central American Court Justice
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1. The basis of the Protocol of Tegucigalpa of 1991 in article 3a. reaffirms as purpose of the Central
American Integration System (SICA): “To consolidate democracy and strengthen its institutions
on the basis of the existence of Governments elected by universal, free and secret suffrage and

unrestricted respect for human rights.”!)

In article 4a. it notes that SICA must proceed according to the fundamental principle of
“The protection, respect and promotion of Human Rights2) (which) constitutes the
fundamental basis of the Central American Integration System.”

Let’s not forget that the Protocol of Tegucigalpa emerges as a consequence of the
Esquipulas Process which precisely rests on the basis of a full respect for human rights.

2. One of the many competences of the Court is to hear disputes that arise between individuals and
a State or any of the bodies of SICA in full utilization of the ius standi. Because of this
competence is that article 10 of the new CCJ’s Court Proceedings Ordinance expressly grants the
individual a status as subject of rights when it states: “In court proceedings the procedural

subjects are: - d) natural or legal persons.

A fortiori, Article 22 of the CCJ Statute establishes four competences in which the
individual may become a Party:

1. “c) To hear, at the request of any interested Party, of the legal, regulatory, administrative or
provisions issued by a State, when they affect Conventions, Treaties or any other rules of the

Central American Integration Law or the agreements and decisions of its organs or bodies;”

(8]

. ) The second assumption of literal ) that expressly states: “To hear and resolve at the request of
the aggrieved party -+ when de facto judicial decisions are not respected;”

. “g) To hear issues referred directly and individually by anyone affected by the agreements of an

W

Organ or Body of the Central American Integration System;”
4.%)) Hear as last resort, on appeal, of the administrative decisions dictated by the Organs or Bodies
of the Central American Integration System that directly affect its personnel and whose reversal

has been denied.”

1) Bold is ours.
2) Bold is ours.
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The arguments put forth so far demonstrate that the CCJ can and should have
competence over a possible violation of fundamental rights and liberties of individuals by a
regulatory action of a State, body or institution of SICA. since in the development of any
integration process of States it is indispensable to have a judicial protection of such rights
and liberties in the framework of the law of the organizational structure that drives the
process. Therefore, respect for human rights should be considered a basic criterion for the
CCJ to control the legality of the regulatory actions of the States or bodies of SICA
(Primary, Complementary and Derivative Law).

Therefore, it was only natural that legal actions in this direction arrived to the CCJ and
evidently they will continue to do so. Here are some examples:

Since 2000 the first judges of the CCJ met with such a problem. In this regard, Dr. Rafael
Chamorro Mora, former President of CCJ., in his book “The Court of Justice of the Central
American Community™ recognized the eventual competence that the CCJ had on human
rights when they were violated by decisions of bodies. secretariats or SICA institutions,
when he wrote: “From the competence of the Court the matter of Human Rights is expressly
excluded, since it belongs exclusively to the Inter-American Court of Human Rights™, as
stated in Article 25 of CCJ's Statute. However, in accordance with its Article 30, the Court
has the power to determine its own competence in each particular case it is referred to, by
interpreting the relevant treaties or conventions in the matter at issue and applying the
principles of the Integration and International Laws. It is therefore my view, that in cases of
human rights violations committed not by States, but by bodies or organs of the Central
American Integration System, the Court can hear them, as the Inter-American Court on
Human Rights has no competence in the matter for not being the States the offenders.

Very soon the Court would have the opportunity to apply this criterion when to its
knowledge came the emblematic case (11-1-8-2000) regarding the lawsuit filed by José
Viguer Rodrigo against the Judicial Body of the State of Nicaragua. The judgement that the
CCJ sentenced on October 24, 2000, although unfavorable to the plaintiff, is in my opinion
historic in this matter for two reasons: 1) It outlines for the first time the idea that the CCJ
can examine violations of human rights in certain cases: and 2) it clearly defines the areas of
competence of both international courts on the matter. The sentence in question stated the
following in Whereas Clause 1): “That if the alleged violations are attributed to a Body,
Organ or Institution of the Central American Integration System (SICA) as a result of a
breach of rules governing the System, perhaps they could be judicially noted by this Court,
considering that one of the pillars on which the Central American Integration System
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(SICA) lies is, the full respect, protection and promotion of Human Rights, in accordance
with articles 3a and 4a of the Protocol of Tegucigalpa, which this Court is internally obliged
to safeguard and give effect in the System, as these Bodies, Organs and Institutions are not
subject to the jurisdiction of the Inter-American Court of Human Rights, with a result that
those affected by them would be unprotected.™ And in the final decision, it unanimously
declared - the request is denied because it doesn’t lie within the competence of this Court,
since what has been expressed pertains to alleged violations of Fundamental Rights
attributed to the Bodies responsible for administering justice in Nicaragua, State for which
the American Convention on Human Rights is in effect, and consequently their knowledge
can fall under the exclusive competence of the Inter-American Court of Human Rights,
according with the provisions of articles 44 and 61 numeral 2 of said Convention--.

Luis Paulino Mora, eminent Costa Rican jurist, expressed his views on the subject when
he wrote in his book “Community Law and Human Rights™: community law cannot collide
with the protection of human rights, if it did, the first reigns supreme, not only because it is
an issue of jus cogens but for the provisions in constitutional jurisprudence that gives supra
constitutional rank to everything that favors or better protects the person. In the same line of
reasoning, it can be said that if a rule of community law better protects the human being, in
that case the source to apply is the one that provides a better protection under the “pro
homine™ principle, so - for that case - the order of priority would be inverted and the rule of
community law should be applied since it provides a more favorable outcome.”

While the idea that the CCJ can hear about violations of human rights in certain cases
was first established in its previous period (1995-2005), it is till this one that the Court
claborated and began to develop the concept of the individualized community rights.
Indeed, in this Regional Court’s judgement, handed down on October 20, 2010, following
the Claim to Declare Void and Noncompliance with Community Normative, filed by Mr.
Pablo Javier Pérez Campos, Congressman by the Republic of Panama to the Central
American Parliament (PARLACEN), in his capacity as plaintiff and Gilberto Manuel
Succari as co-plaintiff, against the State of Panama, which is contained in File
1-18-02-2010, the CCJ in another historic ruling that favored them broadly, pronounced in
Whereas Clause 1X of the judgment, not only the definition of what should be understood by
Individualized Community Rights, but also establishing as its philosophical basis the
Esquipulas Peace Accords | and II: “That with the Peace Accords of Esquipulas [ and 11, a
framework of objectives, principles, values and rules that support the current process of
Central American regional integration is established. This set of values and rules are
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intended to ensure the purpose of the Central American Regional Integration: the common
welfare through development, peace, justice and democracy. In this regard, the community
normative incorporates principles, being such the guides of the current legal framework of
the Central American Integration System and the actions of State Parties as well as of the
Bodies, Organs and Institutions of said System. Thereof, these principles are elevated to the
level of Community Law and therefore provide rights to the social conglomerate that
integrates the Central American Community, ensuring particularly for citizens community
individualized rights which are enforceable against the actions of the community bodies and
the State Members when they are affected by their decisions and actions.™

On May 7, 2014 the Central American Court of Justice ruled again in this same direction,
in the judgment that resulted from the lawsuit against the State of Panama (File
8-7-05-2012) filed by Mr. Octavio Bejerano Kani, for alleged perpetration of acts in
violation of provisions of the Protocol of Tegucigalpa and the PARLACEN's Bylaws. The
basis of Whereas Clause X1 of the judgement was: “Being the right to elect and be elected by
universal, direct and secret suffrage, a fundamental right under the constitutional instrument
of the Central American Integration System, the Protocol of Tegucigalpa to the Charter of
the Organization of Central American States, in article 3 literal a), and also set forth in the
Treaty Establishing the Central American Parliament, in articles 2 and 6; that fundamental
right constitutes itself in an individualized community right, thereby corresponding to this
court hearing and determining the case.” Consequently, the decision established: “that the
State of Panama has violated Community Law and thus incurred in liability, being obliged
to appropriate compensation for the damages and losses caused, which shall be known by
the national jurisdiction.™

In consonance with all of the above arguments, and in the progressive development of
the expressed central idea, apart from what the Court's jurisprudence has already
established, CCJ Justice Alejandro Gomez Vides in his book “Significant Contributions of
the Central American Court of Justice to International and Community Laws™ systematizes
what, in his view, are the special features that make individualized community rights differ
from the classical human rights:

1. Alleged violations are attributable to an organ, body or institution of SICA;
2. The concept of individualized community rights is based on the principles, values and standards
sct out in the Peace Accords of Esquipulas | and 11, where a new concept of rights was reflected in

favor of the Central Amernican citizens.






